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ORDER  OF  REFERENCE 


Extract  from  the  Minutes  of  the  Proceedings  of  the  Senate. 

Monday,  March  9,  1959. 

“Pursuant  to  the  Order  of  the  Day,  the  Honourable  Senator  White  moved, 
seconded  by  the  Honourable  Senator  Brunt,  that  the  Bill  C-27,  intituled:  “An 
Act  to  amend  the  National  Defence  Act”,  be  read  the  second  time. 

After  debate,  and — 

The  question  being  put  on  the  motion,  it  was — 

Resolved  in  the  affirmative. 

The  Bill  was  then  read  the  second  time. 

The  Honourable  Senator  White  moved,  seconded  by  the  Honourable  Senator 
Brunt,  that  the  Bill  be  referred  to  the  Standing  Committee  on  Banking  and 
Commerce. 

The  question  being  put  on  the  motion,  it  was — 

Resolved  in  the  affirmative.” 

J.  F.  MacNEILL, 

Clerk  of  the  Senate. 
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REPORT  OF  THE  COMMITTEE 

) 

Tuesday,  March  10,  1959. 

The  Standing  Committee  on  Banking  and  Commerce  to  whom  was  referred 
the  Bill  (C-27),  intituled:  “An  Act  to  amend  the  National  Defence  Act”,  have 
in  obedience  to  the  order  of  reference  of  March  9,  1959,  examined  the  said 
Bill  and  now  report  the  same  with  the  following  amendments — 

1.  Page  1:  After  subclause  (1)  of  clause  3,  insert  the  following: 

“(2)  No  regulation  made  under  this  section  is  effective  until  it  has  been 
published  in  the  Canada  Gazette  and  every  such  regulation  shall  be  laid  before 
Parliament  within  fifteen  days  after  it  is  made  or,  if  Parliament  is  not  then 
in  session,  within  fifteen  days  after  the  commencement  of  the  next  ensuing 
session.” 

2.  Page  4:  Strike  out  lines  5 to  9 both  inclusive. 

3.  Page  4 , line  13:  After  “belongs”  strike  out  “and  a Military  Adviser  is 
entitled  to  be  paid  reasonable  travelling  and  other  expenses  incurred  by  him 
in  the  performance  of  his  duties  while  away  from  his  ordinary  place  of 
residence.” 

4.  Page  7 , lines  32  and  33:  Strike  out  clause  7. 

All  which  is  respectfully  submitted. 

SALTER  A.  HAYDEN, 
Chairman. 
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MINUTES  OF  PROCEEDINGS 


Tuesday,  March  10,  1959. 

Pursuant  to  adjournment  and  notice  the  Standing  Committee  on  Banking 
and  Commerce  met  this  day  at  10.30  a.m. 

Present:  The  Honourable  Senators:  Hayden,  Chairman;  Aseltine,  Beau- 
bien,  Bois,  Brunt,  Burchill,  Connolly  ( Ottawa  West),  Crerar,  Croll,  Golding, 
Haig,  Isnor,  Lambert,  Leonard,  Macdonald,  McDonald,  McKeen,  Pouliot,  Power, 
Pratt,  Reid,  Robertson,  Taylor  ( Norfolk >,  Turgeon,  Wall,  White,  Wilson  and 
Woodrow. — 28. 

In  attendance:  Mr.  E.  Russell  Hopkins,  Law  Clerk  and  Parliamentary 
Counsel  and  the  Official  Reporters  of  the  Senate. 

Bill  C-27,  An  Act  to  amend  the  National  Defence  Act,  was  read  and  con- 
sidered clause  by  clause. 

Heard  in  explanation  of  the  Bill:  Brigadier  W.  J.  Lawson,  Judge  Advocate 
General,  National  Defence  Department. 

On  MOTION  of  the  Honourable  Senator  McKeen,  seconded  by  the  Honour- 
able Senator  McDonald,  it  was  RESOLVED  to  report  recommending  that 
authority  be  granted  for  the  printing  of  600  copies  in  English  and  200  copies  in 
French  of  the  proceedings  on  the  said  Bill. 

On  MOTION  of  the  Honourable  Senator  Crerar,  seconded  by  the  Honour- 
able Senator  White  it  was  RESOLVED  that  the  Bill  be  amended  as  follows:  — 

1.  “That  clause  3 be  amended  by  re-numbering  subclause  (2)  as  sub- 
clause (3)  and  by  inserting  a new  subclause  (2)  which  reads  as  follows: 

“(2)  No  regulation  made  under  this  section  is  effective  until  it  has 
been  published  in  the  Canada  Gazette  and  every  such  regulation  shall 
be  laid  before  Parliament  within  fifteen  days  after  it  is  made  or,  if 
Parliament  is  not  then  in  session,  within  fifteen  days  after  the  com- 
mencement of  the  next  ensuing  session.” 

2.  On  MOTION  of  the  Honourable  Senator  Power  it  was  RESOLVED  to 
strike  out  subclause  (11)  of  clause  6 on  page  4 of  the  Bill. 

3.  It  was  also  RESOLVED  that  the  Bill  be  amended  as  follows:  — 

Page  4,  line  13:  After  “belongs”  strike  out  “and  a Military  Adviser 
is  entitled  to  be  paid  reasonable  travelling  and  other  expenses  incurred 
by  him  in  the  performance  of  his  duties  while  away  from  his  ordinary 
place  of  residence.” 

4.  The  Honourable  Senator  Power  moved,  seconded  by  the  Honourable 
Senator  Bois,  that  clause  7 of  the  Bill  be  struck  out. 

The  question  being  put  on  the  said  MOTION,  it  was  declared  carried  in 
the  affirmative. 

It  was  RESOLVED  to  report  the  Bill  as  amended. 

At  11.00  a.m.  the  Committee  proceeded  to  the  consideration  of  other  Bills. 

Attest. 

GERARD  LEMIRE, 

Clerk  of  the  Committee. 
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THE  SENATE 

STANDING  COMMITTEE  ON  BANKING  AND  COMMERCE 

EVIDENCE 

Ottawa,  Tuesday,  March  10,  1959. 

The  Standing  Committee  on  Banking  and  Commerce,  to  whom  was  referred 
Bill  C-27,  to  amend  the  National  Defence  Act,  met  this  day  at  10.30. 

Senator  Salter  A.  Hayden  in  the  Chair. 

The  Chairman:  Honourable  senators,  will  you  come  to  order  please.  We 
have  three  bills  before  us.  I suggest  that  we  first  deal  with  the  National 
Defence  bill,  which  was  sponsored  by  Senator  White.  We  have  with  us 
representatives  from  the  department:  Brigadier  W.  J.  Lawson,  the  Judge 
Advocate  General  and  Group  Captain  H.  A.  McLearn  and  Colonel  W.  M.  W. 
Shaw,  the  Deputy  Judge  Advocates  General. 

Have  you  anything  to  suggest,  Senator  White,  as  to  whether  we  should  or 
should  not  follow  the  usual  procedure  of  getting  a general  explanation  from 
the  officers  of  the  department? 

Senator  White:  I suggest  that  we  have  a general  explanation,  and  then 
proceed  in  the  usual  way  section  by  section. 

The  Chairman:  We  are  having  a record  taken  by  the  Hansard  reporters 
of  the  proceedings.  May  we  have  a motion  for  authority  to  print  the 
proceedings? 

Senator  McKeen:  Mr.  Chairman,  I move  that  we  be  authorized  to  print 
600  copies  in  English  and  200  copies  in  French  of  the  proceedings. 

Senator  McDonald  (Kings):  Seconded. 

The  Chairman:  Carried. 

May  we  now  call  Brigadier  Lawson? 

Brigadier  W.  J.  Lawson  (Judge  Advocate  General):  Mr.  Chairman  and  gentle- 
men. This  bill  contains  several  unrelated  amendments  to  the  National  Defence 
Act.  It  would  perhaps  be  easier  to  explain  each  amendment  as  we  come  to  the 
clause,  rather  than  to  go  over  it  all  now. 

The  Chairman:  Let  us  do  it  that  way.  Deal  with  section  1 of  the  bill  first. 

Brig.  Lawson:  The  purpose  of  clause  1,  Mr.  Chairman,  is  to  provide  for 
the  integration  of  certain  functions  of  the  three  services.  The  National  Defence 
Act  as  it  stands  now  makes  no  specific  provision  for  integrated  organizations. 
This  clause  will  insert  in  the  act  such  a specific  provision.  Under  it  the  minister 
will  be  able  to  set  up  organizations  to  which  officers,  men,  and  units  of  all 
or  any  one  of  the  services  can  be  attached. 

The  Chairman:  Would  you  illustrate  that? 

Brig.  Lawson:  As  it  stands  at  present,  the  minister  can  under  the  general 
powers  given  him  by  the  act,  set  up  these  tri-service  organizations,  and  in  fact 
has  done  so.  We  have  the  new  tri-service  medical  organization  and  the  new 
tri-service  chaplain  organization;  but  as  I say,  these  organizations  are  not 
specifically  provided  for  in  the  Act.  There  are  sections  of  the  act  relating  to 
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attachment,  and  so  on,  which  require  that  you  must  attach  to  some  organization 
recognized  by  the  Act.  This  clause  will  enable  the  minister  to  set  up  these 
recognized  organizations. 

Senator  Reid:  Does  that  mean  in  the  future  doctors  and  ministers  in  the 
service  will  be  under  one  organization  instead  of  three? 

Brig.  Lawson:  That  is  right. 

The  Chairman:  This  does  not  go  so  far  as  to  provide  for  the  integration 
of  the  various  arms  of  the  service. 

Brig.  Lawson:  No.  It  makes  it  possible  to  integrate  where  it  is  desirable 
to  do  so. 

The  Chairman:  That  indicates  discretion.  We  are  giving  an  authority. 

Brig.  Lawson:  That  is  right. 

The  Chairman:  Is  the  authority  broad  enough  that  you  could  have  integra- 
tion of  the  various  services?  I am  wondering  what  is  the  significance  of  the  word 
“organizations”. 

Brig.  Lawson:  It  is  the  broadest  possible  word:  you  could  integrate  any 
aspect  of  the  services  under  this  clause. 

Senator  Wall:  It  could  mean  a technological  organization,  in  a military 
sense. 

Brig.  Lawson:  It  could,  Mr.  Chairman,  yes. 

The  Chairman:  That  is,  if  the  minister  thought  that  a portion  of  the  air 
force,  army  and  navy  should  be  grouped  in  one  organization,  this  would  give 
him  the  authority. 

Brig.  Lawson:  This  would. 

The  Chairman:  It  is  a matter  of  discretion  in  the  hands  of  the  minister 
now;  if  he  wanted  to  do  it  he  could  do  it. 

Brig.  Lawson:  Of  course  it  has  been  done  many  times  during  the  last  war; 
there  were  technological  groupings  of  army-navy  and  army-air  force,  and 
so  on. 

The  Chairman:  While  we  are  giving  some  statutory  authority  here,  there 
is  a broad  discretion  in  the  minister. 

Brig.  Lawson:  That  is  quite  true  sir. 

Senator  Isnor:  Does  this  include  Civil  Defence  and  reserves? 

Brig.  Lawson:  Civil  Defence  does  not  come  under  National  Defence  at  the 
present  time. 

Senator  Isnor:  I was  wondering  if  it  was  broad  enough  to  include  it. 

Brig.  Lawson:  It  would  be  broad  enough  if  Civil  Defence  were  put  under 
National  Defence,  yes.  And  it  does  include  reserves. 

Senator  Wall:  This  certainly  is  not  just  a generalization  of  a hazy  notion 
that  there  may  be  some  kind  of  integration;  but  would  it  be  apropos  to  ask 
whether  there  is  now  a more  or  less  definite  notion  as  to  what  may  be  envisaged 
in  the  future  by  way  of  integration? 

Brig.  Lawson:  That,  Mr.  Chairman,  if  of  course  a question  of  policy.  We 
have  recently  integrated  the  medical  services  and  the  chaplain  services.  The 
legal  services  have  always  been  integrated.  The  dental  services  are  integrated 
in  the  sense  that  there  is  only  one  dental  corps.  The  postal  services  are  inte- 
grated in  the  sense  that  there  is  only  one  postal  corps.  We  have  certain  aspects 
of  procurement  that  are  done  for  the  three  services  by  one  service.  These  are 
all  steps  towards  integration;  and  the  whole  matter  is  being  constantly  studied 
to  see  if  it  would  not  be  possible  to  effect  economies  and  improve  efficiency, 
by  either  setting  up  a tri-service  organization  such  as  the  new  medical  organiza- 
tion, or  having  one  service  act  for  the  three  in  certain  fields. 
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Senator  Wall:  From  the  point  of  view  of  the  fact  that  it  was  possible  to 
institute  these  integrations  under  the  present  act,  could  you  explain  to  me  again 
why  this  particular  amendment  is  needed,  if  it  were  possible  to  do  the  integra- 
tion so  far?  We  ran  into  some  trouble  in  understanding  the  drift  of  your 
argument. 

Brig.  Lawson:  The  amendment  is  purely  technical.  As  I said,  the  minis- 
ter has  the  authority  to  set  up  these  integrated  organizations,  and  of  course  he 
has  already  done  so  without  this  amendment  being  made.  This  amendment 
merely  provides  that  these  organizations  will  be  entities  to  which  officers  and 
men  of  the  services  may  be  attached. 

Senator  Wall:  It  is  not  possible  to  have  these  entities  — ? 

Brig.  Lawson:  To  which  attachments  may  be  made. 

The  Chairman:  This  achieves  integration.  At  the  present  time  you  merge 
representatives  of  the  various  forces,  and  they  still  retain  their  attachments. 

Brig.  Lawson:  You  set  up  lists  of  officers  and  men,  but  they  still  remain 
attached  to  their  own  services. 

Senator  Macdonald  : Last  night,  in  the  Senate — it  must  have  been  well  after 
11  o’clock — the  honourable  Senator  Power  was  discussing  this  bill,  and  he  raised 
the  question  as  to  whether  it  would  be  advisable  to  have  the  chaplains  not  hold 
rank.  He  is  not  here  this  morning. 

Senator  Power:  He  is.  You  can  do  the  preaching  for  me  if  you  like. 

Senator  Macdonald:  I was  going  to  hold  the  line  for  him.  Well,  then,  I 
will  leave  whatever  remarks  I was  going  to  make.  However,  I was  not  going 
to  speak  for  Senator  Power. 

The  Chairman:  If  there  are  no  other  questions  on  this  section,  shall  the 
first  section  carry?  Carried. 

Section  1 agreed  to. 

On  section  2 — subsection  3 of  section  121  repealed. 

The  Chairman:  Section  2 of  the  bill  repeals  a section  of  the  statute.  Would 
you  just  explain  why? 

Brig.  Lawson:  This  is  simply  a matter  of  rearrangement.  The  substance  of 
this  clause  is  re-enacted  in  section  162  of  the  National  Defence  Act,  which  will 
be  found  in  clause  4 of  the  bill.  No  change  is  made  here. 

Section  agreed  to. 

On  section  3 — Rules  of  evidence. 

The  Chairman:  Section  3 deals  with  a question  which  was  discussed  last 
night,  the  rules  of  evidence.  Would  you  just  explain  the  background  which  seems 
to  make  this  necessary,  Brigadier? 

Brig.  Lawson:  Mr.  Chairman,  clause  3 provides  that  the  Governor  in  Coun- 
cil may  establish  rules  of  evidence  to  be  used  at  courts  martial.  At  the  present 
time  at  courts  martial  we  apply  the  law  of  evidence  of  the  province  from  which 
the  accused  comes.  Now,  the  laws  of  evidence  of  the  various  provinces  of  Canada 
differ.  The  differences  are  not  great.  Basically  they  are  the  same  right  across 
Canada,  but  there  are  differences.  In  many  instances  courts  are  held  outside 
of  Canada  where  it  is  not  convenient  to  get  law  books  to  look  up  the  law. 
This  has  caused  difficulties.  A court  may  be  sitting  outside  of  Canada  and 
perhaps  applying  the  law  of  evidence  of  Prince  Edward  Island  and  there  are 
no  law  books  of  Prince  Edward  Island  readily  available  to  the  legal  officers  on 
the  court.  There  is  always  some  doubt  as  to  whether  they  are  applying  the 
correct  law.  Furthermore,  the  law  of  evidence,  as  those  members  who  are 
lawyers  will  appreciate,  is  extremely  complex.  There  are  many  aspects  of  it 
that  are  quite  obscure.  It  is  the  feeling  in  the  department  that  if  we  had  a 
clear-cut  code  of  evidence  which  would  apply  to  the  situations  that  normally 
come  up  before  a court  martial,  we  could  effect  more  substantial  justice  in  our 


10 


STANDING  COMMITTEE 


courts.  The  code,  of  course,  could  not  possibly  cover  the  whole  field  of  evidence. 
It  will  cover  only  those  situations  that  normally  come  up  before  courts  martial. 
Unusual  situations  will  still  be  dealt  with,  of  course,  under  the  ordinary  law 
of  evidence. 

Senator  Power:  Have  you  an  illustration  in  mind  that  you  could  give  us, 
some  instance  where  there  has  been  a contradiction  or  where  a difficulty  has 
arisen  because  of  a conflict  in  the  laws  of  evidence  as  between  the  provinces? 
It  is  a little  difficult  to  understand  how  there  would  really  be  an  injustice  done 
to  anybody,  or  to  the  Crown  itself,  on  account  of  some  point  raised  in  connection 
with  evidence. 

The  Chairman:  I can  see  that  an  appeal  could  succeed  because  they  had 
misapplied  the  rules  of  evidence. 

Senator  Brunt:  What  concerns  me  is  this.  We  have  heard  about  the  pro- 
vincial law  of  evidence  but  what  about  the  Canada  Evidence  Act?  Do  you  not 
use  that  at  all? 

Brig.  Lawson:  Oh,  yes.  The  Canada  Evidence  Act  applies  throughout 
Canada  but  there  are  also  provincial  evidence  acts  which  also  apply,  and  the 
courts  of  the  provinces  have  perhaps  interpreted  the  rules  of  evidence  differ- 
ently on  various  points.  A point  may  not  have  been  taken  to  the  Supreme 
Court,  so  they  may  apply  one  rule  in  one  province  and  another  rule  in  another 
province  because  their  courts  have  happened  to  decide  in  that  way. 

The  Chairman:  I can  see  this  difficulty,  Bridgadier  Lawson.  You  say  that 
the  Canada  Evidence  Act  would  apply. 

Brig.  Lawson:  Yes. 

The  Chairman:  Section  3 establishes  rules  of  evidence  by  regulation,  by 
order  made  by  the  Governor  in  Council.  I would  assume  when  you  enact 
that  in  a federal  statute,  saying  this  is  the  code  of  evidence,  you  have  written 
into  the  statute  a code  of  evidence  that  will  be  built  up  by  regulation  and  no 
other  regulations  will  apply. 

Brig.  Lawson:  When  I spoke  of  the  Canada  Evidence  Act  I meant  it  applies 
throughout  Canada  now.  You  are  quite  right.  If  we  enact  this  section  the 
Canada  Evidence  Act  would  not  per  se  any  longer  apply. 

The  Chairman:  And  neither  would  any  of  the  provincial  evidence  acts. 

Brig.  Lawson:  That  is  quite  right. 

The  Chairman:  All  the  rules  of  evidence  would  be  found  in  the  regulation 
no  matter  whether  the  court  martial  was  taking  place  in  Canada  or  out  of 
Canada. 

Senator  White:  Is  that  correct  with  respect  to  murder,  and  so  on,  in 
Canada? 

Brig.  Lawson:  Murder,  rape,  and  manslaughter,  of  course,  cannot  be  tried 
by  court  martial  in  Canada  but  only  by  the  civil  courts. 

The  Chairman:  Whether  a court  martial  sits  in  Canada  or  out  of  Canada, 
when  this  becomes  law  and  your  regulations  establish  a code  of  evidence,  then 
that  code  of  evidence  will  govern  all  proceedings  before  the  court  martial. 

Brig.  Lawson:  That  is  quite  right. 

Senator  Crerar:  And  that  code  of  evidence,  Mr.  Chairman,  may  conceivably 
be  wholly  different  from  the  rules  of  evidence  of  the  federal  authority  or  the 
rules  of  evidence  of  any  provincial  authority. 

The  Chairman:  Oh,  yes,  and  it  may  go  very  far  in  the  field,  as  Senator 
Leonard  says,  of  admitting  hearsay  evidence,  for  instance. 

Senator  Brunt:  Any  benefit  the  accused  has  under  the  Canada  Evidence 
Act  is  gone. 
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The  Chairman:  When  the  original  statute  was  before  us,  I was  the  chair- 
man of  the  committee  that  considered  it,  and  there  are  several  things  I still 
remember  about  the  attitude  and  the  feeling  of  the  committee  at  that  time.  We 
were  interested  all  the  time  from  the  point  of  view  of  the  offender,  the  soldier 
who  gets  into  trouble;  and  two  things  we  said  all  the  way  through  was,  first, 
that  the  procedures  must  be  as  simple  as  it  is  possible  to  make  them,  and, 
secondly,  we  must  get  as  much  humanity  into  the  administration  as  we  possibly 
can  and  get  away  as  much  as  we  can  from  the  legalities.  Those  are  still  my 
views. 

Senator  Brunt:  The  accused  might  do  much  better  under  these  regula- 
tions that  are  going  to  be  set  up  than  now. 

Senator  Crerar:  He  might  do  much  worse. 

The  Chairman:  Yes. 

Senator  Brunt:  Yes. 

Senator  Power:  I would  be  inclined  rather  to  doubt  the  statement  made 
,by  Senator  Brunt.  After  all,  the  people  who  would  draw  up  these  rules  are 
the  people  who  administer  court  martials,  and  they  want  to  make  them  plain 
from  their  side. 

Senator  Brunt:  I would  think  these  rules  of  evidence  would  be  drawn 
by  the  Department  of  Justice,  surely? 

Senator  Power:  They  are  being  studied  at  Dalhousie  University.  Am  I 
right  on  that? 

Brig.  Lawson:  We  have  had  these  rules  of  evidence  prepared  by  the 
Law  Faculty  of  Dalhousie  University.  The  Dean  and  two  of  the  senior 
members  of  the  Faculty  did  the  original  draft  of  this  code  of  evidence. 
Of  course*  we  have  worked  on  it  in  the  office  and  made  amendments  to 
bring  it  more  in  line  with  our  military  requirements.  In  perfect  fairness, 
I can  say  that  the  code  certainly  takes  away  no  protection  that  the  acculsed 
has  under  the  ordinary  law  of  evidence,  and  furthermore  it  gives  him,  if 
anything,  some  added  protection  that  he  does  not  have  under  the  ordinary  law 
of  evidence. 

The  Chairman:  Of  course,  I can  see  some  advantages  of  a single  code. 

Senator  Macdonald:  Is  that  code  still  available? 

Brig.  Lawson:  We  have  a first  draft.  It  has  not  been  approved  by  Governor 
in  Council,  of  course,  because  the  section  is  not  passed,  but  the  minister  under- 
took in  the  Commons  to  table  the  code  when  it  is  printed,  and  I am  sure  he 
will  be  pleased  to  have  it  tabled  in  the  Senate  when  the  section  is  passed. 

Senator  Macdonald:  Is  the  Governor  in. Council  going  to  table  this  before 
it  is  approved? 

Brig.  Lawson:  No,  I would  not  think  so. 

Senator  Power:  We  all  know  that  in  wartime  the  tendency  is  to  endeavour 
to  tighten  things  up,  and  these  are  regulations  that  can  be  changed  by  simple 
order  in  council. 

The  Chairman:  That  is  right. 

Senator  Power:  In  connection  with  other  matters,  my  experience  has  been 
that  counsel  sometimes  is  in  a hurry,  and  in  wartime  they  are  not  so  apt 
as  in  peacetime  to  care  for  the  liberty  of  the  subject,  and  difficulties  arise  in 
wartime.  Regulations  can  be  changed  on  the  simple  recommendations  of  the 
military  authorities,  who  may  probably  be  right,  but  they  will  not  have  the 
same  care  for  the  preservation  of  the  rights  of  the  accused  as  they  would 
otherwise  in  peacetime.  If  they  can  do  that  by  simple  order  in  council  nobody 
will  know  anything  about  it. 
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Senator  Brunt:  They  can  do  that  whether  there  is  a change  in  the  rules 
of  evidence  or  not. 

The  Chairman:  I would  say  under  the  War  Measures  Act  you  have  the 
full  force  of  order  in  council  in  government,  so  if  you  are  looking  for  wartime 
situation,  whether  you  pass  this  or  not  you  are  going  to  be  exposed  to  that 
situation. 

Senator  Haig:  It  is  better  for  the  prisoner  to  have  it  expressed  in  this 
act.  He  will  have  a better  chance  of  defence. 

The  Chairman:  I feel  so. 

Senator  Haig:  Certainly  I have  read  where  in  several  cases  I thought 
the  soldier  got  very  much  the  worst  of  it  because  he  did  not  get  the  right 
representation  before  the  tribunal.  Any  practising  lawyer  in  criminal  matters 
knows  that  he  has  to  have  all  those  chances,  because  he  is  acting  in  a 
difficult  situation;  and  the  public  generally  draws  a very  clear  line  about 
court  martial — they  don’t  want  to  give  the  soldier  the  break,  if  they  possibly 
can. 

The  Chairman:  I would  think  this,  that  if  and  when  the  code  of  evidence 
is  tabled,  and  we  have  a look  at  it,  and  the  public  have  a look  at  it,  if  there 
is  any  taking  away  of  any  of  the  rights  as  far  as  evidence  is  concerned  that 
the  soldiers  presently  enjoy,  I am  sure,  Brigadier,  we  are  going  to  hear  from 
a lot  of  people,  and  so  are  you. 

Senator  Power:  Isn’t  there  another  angle  to  this,  perhaps  it  becomes  a 
constitutional  question — is  this  the  continuation  of  the  process  of  centralization 
which  has  been  carried  on  to  the  detriment  of  provincial  law  and  provincial 
autonomy,  if  I may  use  the  word?  Where  is  Senator  Pouliot? 

Senator  Brunt:  Don’t  criminal  matters  come  under  jurisdiction  of  the 
dominion? 

Senator  Power:  Yes,  I think  they  do. 

Senator  Macdonald:  Is  there  now  a uniformity  of  punishments  for  mis- 
demeanours to  cover  the  three  services? 

Brig.  Lawson:  Yes  there  are. 

Senator  Crerar:  Would  the  witness  explain  clearly  to  the  committee  why 
this  change  is  sought? 

Brig.  Lawson:  There  are  several  reasons  why  it  is  sought:  the  first  one  is 
to  have  a uniform  law  of  evidence  applying  throughout  instead  of  having  the  10 
provincial  laws  apply. 

Senator  Crerar:  Don’t  we  have  a uniform  code  of  evidence  now  that  you 
could  apply  to  these  cases? 

Brig.  Lawson:  There  is  no  federal  code  as  such,  Senator  Crerar.  The 
Canada  Evidence  Act  deals  with  only  a very  small  part  of  the  law  of  evidence. 
There  is  no  federal  code  of  evidence.  If  there  was  that  would  be  the  answer 
and  we  would  adopt  it. 

The  second  reason  why  it  is  sought  is  simplification,  because  courts  martial 
are  not  like  ordinary  courts.  Ordinary  courts  sit  in  places  where  there  is  a 
library  available  whereas  a court  martial  sits  in  the  field  where  no  library 
facilities  are  available,  and  the  counsel  and  Judge  Advocate  cannot  look  up 
these  technical  points.  If  we  have  it  spelled  out  in  the  code  then  they  are 
there  for  the  defence,  the  prosecution  and  the  judge  advocate.  That  is  the 
real  purpose,  to  get  something  that  is  simple.  This  code  will  simply  be  an 
expression,  we  hope,  in  fairly  simple  terms  of  what  the  law  is  now. 

Senator  Aseltine:  It  seems  to  me  that  a person  being  tried  under  this 
proposed  code  would  be  in  a better  position  because  he  would  know  where  he 
stood  and  what  his  rights  were. 
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Brig.  Lawson:  Just  as  an  example,  Mr.  Chairman,  take  the  right  to 
address  the  court  last,  which  is  an  important  right.  Under  the  ordinary  law 
of  evidence  there  is  a most  complicated  series  of  rules  as  to  whether  counsel 
for  the  prisoner  or  counsel  for  the  crown  has  the  right  to  make  the  last 
address  to  the  court.  Now,  we  have  wiped  all  those  rules  away  and  said  in 
all  cases  that  counsel  for  the  accused  will  have  the  right  to  address  the 
court  last.  I think  that  is  a simple  and  sensible  amendment  that  no  one  can 
disagree  with.  It  gets  away  from  a whole  series  of  technical  rules. 

Senator  Macdonald:  This  code  of  course  will  be  tabled  in  the  chamber 
when  it  comes  into  force. 

Senator  Brunt:  The  Brigadier  will  make  sure  of  that,  will  he? 

Senator  Macdonald:  Are  you  satisfied  that  you  are  able  to  secure  properly 
qualified  men  for  the  judge  advocate’s  staff?  In  other  words  are  you  able  to 
attract  a sufficiently  high  type  of  man  to  this  department? 

Brig.  Lawson:  I assure  you  we  are.  We  have,  as  you  know,  the  Court 
Martial  Appeal  Board  where  all  these  cases  in  appeal  are  dealt  with,  and  it 
has  been  in  existence  for  some  years.  I have  had  studies  made  of  appeals 
going  to  that  board  as  compared  to  appeals  from  the  ordinary  civil  or  criminal 
courts  going  to  courts  of  appeal  and  I find  on  the  average  courts  martial  stand 
up  better  than  the  ordinary  civil  and  criminal  cases  stand  up  on  appeal. 

This  I think  illustrates  that  judge  advocates  have  adequate  knowledge 
of  the  law  and  apply  it  fairly. 

Senator  Crerar:  These  regulations  would  be  printed  in  the  Canada  Gazette, 
once  you  establish  them? 

The  Chairman:  Yes. 

Brigadier  Lawson:  They  are  not  required  to  be  printed  in  the  Gazette. 

The  Chairman:  Under  the  general  law? 

Brigadier  Lawson:  No,  the  defence  regulations  are  exempt  from  that  law. 

The  Chairman:  All  the  more  reason  for  tabling  them.  I take  it  the  Govern- 
ment Leader  will  undertake  to  table  them  when  they  are  enacted? 

Senator  Aseltine:  Yes. 

The  Chairman:  Shall  this  section  pass? 

Some  Senators:  Carried. 

Senator  Brunt:  Mr.  Chairman,  Senator  Crerar  raises  a point.  Would  it 
be  possible  for  Brigadier  Lawson  to  arrange  to  have  the  rules  and  regulations 
with  respect  to  evidence  published  in  the  Gazette ? I know  he  is  not  compelled 
to  do  it,  but  if  they  were  published  in  the  Gazette  they  would  receive  some 
publicity. 

Senator  Aseltine:  Nobody  reads  the  Gazette  anyway. 

The  Chairman:  Oh  yes — a few  read  it.  The  Brigadier  says  he  has  no 
objection  to  doing  so. 

Senator  Brunt:  Very  well. 

Senator  Crerar:  Should  we  provide  in  the  legislation  that  the  regulations 
be  printed  in  the  Gazette? 

The  Chairman:  As  you  wish. 

Senator  Crerar:  What  strikes  me  is  that  these  regulations  will  ultimately 
be  agreed  upon,  they  will  be  tabled  in  both  the  Senate  and  the  House  of 
Commons,  but  only  a comparatively  few  people  will  see  them.  If  they  are 
printed  in  the  Gazette  they  will  get  a wide  distribution  all  over  the  country. 
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The  Chairman:  We  have  here  a draft  motion  which  would  deal  with  that 
by  adding  a subsection  to  section  3,  which  reads  as  follows: 

That  Clause  3 be  amended  by  re-numbering  subclause  (2)  as  sub- 
clause (3)  and  by  inserting  a new  subclause  (2)  which  reads  as  follows: 
(2)  No  regulation  made  under  this  section  is  effective  until  it 
has  been  published  in  the  Canada  Gazette  and  every  such  regulation 
shall  be  laid  before  Parliament  within  fifteen  days  after  it  is  made  or, 
if  Parliament  is  not  then  in  session,  within  fifteen  days  after  the 
commencement  of  the  next  ensuing  session. 

That  is  agreeable  to  the  Department,  Brigadier  Lawson  tells  me. 

Senator  Brunt:  Mr.  Chairman,  do  you  wish  the  amendment  moved? 

The  Chairman:  It  is  moved  by  Senator  Crerar,  seconded  by  Senator  White, 
and  carried. 

We  are  now  at  section  4 of  the  bill. 

Brig.  Lawson:  Mr.  Chairman,  the  purpose  of  this  clause  is  to  provide 
that  the  death  penalty  shall  not  be  imposed  by  court  martial  unless  there  is 
unanimity  among  the  members  of  the  court.  This  is  consistent  with  civil 
practice  where  there  must  be  a unanimous  finding  by  a jury.  It  is  consistent 
with  the  practice  now  adopted  in  both  the  United  Kingdom  and  the  United 
States,  and  I think  it  gives  a desirable  protection  to  the  accused. 

Senator  Macdonald:  What  is  the  provision  at  the  present  time? 

Brig.  Lawson:  At  the  present  time  provision  is  made  that  there  must  be 
a majority  on  the  finding,  and  two-thirds  on  the  sentence. 

Senator  Macdonald:  I see  the  marginal  note  still  reads:  “Majority  vote”. 

The  Chairman:  No,  the  amended  part  is  at  the  bottom. 

Senator  Wall:  Subsection  5 of  section  4,  commencing  at  the  bottom  of 
page  2,  reads: 

. . .where  there  is  no  such  concurrence  and  no  finding  is  made, 
the  president  of  the  court  martial  shall  so  report  to  the  convening 
authority  and  the  court  martial  shall  thereupon  be  deemed  to  be  dissolved 
and  the  accused  may  be  tried  again. 

Can  he  be  tried  any  number  of  times?  What  is  intended?  I am  just  a 
layman,  and  I don’t  understand. 

Brig.  Lawson:  This  is  exactly  the  same  as  in  civil  practice:  if  an  accused 
is  tried  for  murder,  and  the  jury  disagrees,  he  can  be  tried  any  number  of 
times.  The  practice,  I believe,  is  that  he  not  be  tried  more  than  three  times. 

Senator  Wall:  Where  is  the  line? 

The  Chairman:  Let  us  look  at  this.  You  have  a court  martial  proceeding 
to  try  a soldier  for  murder;  all  the  evidence  is  gathered  and  presented,  but 
the  court  fails  to  reach  a unanimous  decision.  What  happens  then?  Do  they 
make  any  decision? 

Brig.  Lawson:  No.  they  report  the  matter  to  the  convening  authority  and 
he  dissolves  the  court. 

The  Chairman:  What  do  they  report,  that  they  are  unable  to  agree? 

Brig.  Lawson:  That  is  right. 

Senator  Haig:  Just  as  in  an  ordinary  trial. 

The  Chairman:  Carried. 

We  now  come  to  section  5 on  page  2,  which  amends  Part  VIII  of  the  act. 

Brig.  Lawson:  The  purpose  of  section  5,  Mr.  Chairman,  is  to  provide  a 
manner  of  executing  punishment  of  death,  and  also  to  provide  for  the  holding 
of  an  accused  in  custody  pending  execution  of  the  punishment.  This  again 
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is  a matter  of  abundant  caution.  We  have  no  specific  provision  for  this  in  the 
act  at  the  present  time.  A fairly  recent  amendment  in  the  United  Kingdom 
Army  Act  introduced  an  amendment  of  this  nature,  and  we  felt  as  a matter 
of  abundant  caution  we  should  have  it  too. 

Senator  Brunt:  This  is  a new  section? 

Brig.  Lawson:  A new  section. 

The  Chairman:  Carried. 

Section  6 deals  with  a Court  Martial  Appeal  Board. 

Brig.  Lawson:  Clause  6 is  a very  long  clause,  Mr.  Chairman.  Most  of  the 
amendments  simply  change  the  word  “board”  to  “court”  throughout  a series 
of  sections.  The  important  amendment  is  that  we  are  now  setting  up  a Court 
Martial  Appeal  Court  composed  of  judges  of  the  Exchequer  Court  and  of  the 
superior  courts  of  criminal  jurisdiction  in  the  provinces.  This  court  will  be 
a court  with  similar  status  to  that  of  the  provincial  courts  of  appeal.  There  will 
be  an  appeal  from  a court  martial  to  this  court,  and  from  this  court  in  turn  to  the 
Supreme  Court  of  Canada,  in  exactly  the  same  way  as  an  appeal  is  taken  to  a 
provincial  appeal  court  and  then  to  the  Supreme  Court  of  Canada. 

Senator  Brunt:  No  rights  are  taken  away  from  the  accused  under  this 
section? 

Brig.  Lawson:  None  at  all. 

Senator  Aseltine:  He  has  an  appeal  as  a matter  of  right. 

Brig.  Lawson:  As  a matter  of  right.  * 

Senator  Macdonald:  In  all  cases? 

Brig.  Lawson:  In  all  cases  involving  questions  of  law.  The  appeal  against 
sentence  is  not  to  the  court,  but  to  the  Chief  of  Staff  of  the  service  concerned. 
That  has  always  been  the  rule. 

Senator  Macdonald:  Does  an  accused  person  have  the  right  of  appeal  no 
matter  what  the  charge  is? 

Brig.  Lawson:  There  is  no  difference  based  on  the  nature  of  the  charge; 
he  has  a right  of  appeal  in  every  case  which  involves  a question  of  legality. 

The  Chairman:  Why  are  you  moving  in  the  direction  of  judges  rather  than 
a board,  as  presently  constituted? 

Brig.  Lawson:  There  are  several  reasons  for  the  change,  Mr.  Chairman. 
First,  the  board  as  presently  constituted  is  made  up  of  practising  barristers. 
They  are  very  busy  men,  and  in  some  cases  there  is  a very  considerable  delay  in 
getting  judgment.  They  have  other  pressing  work  and  are  not  able  to  write 
their  judgments  promptly.  This  in  a criminal  appeal  is  not  a good  thing.  It  is 
most  unfair  to  the  accused  that  he  should  have  to  wait  months  under  a cloud 
and  perhaps  then  be  cleared;  he  should  know  quickly  whether  his  appeal  has 
been  successful  or  not. 

The  second  reason  is  that  we  feel  the  court  will  have  a higher  status  if 
it  is  composed  of  trained  judges  who  have  experience  in  judicial  matters.  As 
there  is  an  appeal  to  the  Supreme  Court  of  Canada,  it  seems  only  right  because 
of  the  dignity  of  that  court  that  the  appeal  to  them  should  be  from  a court 
composed  of  superior  court  judges. 

The  Chairman:  The  board  at  the  present  time  is  selected  from  the  Bar, 
but  its  members  are  not  necessarily  military  men. 

Brig.  Lawson:  Oh,  no.  None  of  them  are  military  men.  They  may  have 
had  experience  in  the  sense  of  having  served  in  the  war,  but  they  are  not 
military  men. 

The  Chairman:  I think  we  have  four  judges  in  the  Exchequer  Court  at  the 
present  time,  so  you  are  going  to  take  up  the  whole  panel  of  the  court. 
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Brig.  Lawson:  No,  there  are  six. 

Senator  Wall:  May  I ask  this  quick  question?  By  section  189,  subsection 
1,  where  an  appeal  relates  to  the  severity  of  the  sentence,  it  goes  to  the  proper 
authority,  who  has  power  to  remit,  and  so  on.  Supposing  he  dismisses  the 
appeal,  can  the  prisoner  then  appeal  to  the  court? 

Brig.  Lawson:  No,  the  court  has  no  power  over  sentence.  It  was  con- 
sidered when  the  act  was  first  enacted  that  the  sentence  is  a matter  depending 
on  military  circumstances,  military  factors  which  a civilian  court  would  not 
be  cognizant  of;  therefore  the  matter  of  appeal  against  sentence  is  kept  in 
military  channels. 

The  Chairman:  Except  in  so  far  as — 

Brig.  Lawson: — illegality,  yes. 

The  Chairman:  Then  it  goes  through  you? 

Brig.  Lawson:  The  appeals  come  through  me,  and  are  sent  on  to  the 
proper  authority. 

The  Chairman:  You  mean  that  an  accused  person  could  not  appeal  a 
sentence;  he  would  have  to  appeal  his  conviction? 

Brig.  Lawson:  No,  he  can  appeal  his  sentence,  but  the  appeal  does  not 
go  to  the  Court  Martial  Appeal  Board,  it  goes  to  the  service  authority. 

Senator  Beaubien:  Suppose  that  a soldier  is  court  martialled,  and  has  the 
right  to  appeal  to  an  appeal  board.  Then  he  has  the  right  to  appeal  to  the 
Supreme  Court  if  he  thinks  he  has  not  received  justice.  Does  he  have  to  pay 
all  the  costs  of  these  appeals? 

Brig.  Lawson:  That  depends  on  the  circumstances,  Mr.  Chairman.  To 
begin  with,  he  does  not  have  to  pay  anything  like  the  cost  that  a civilian 
would  have  to  pay,  because  we  transcribe  the  evidence  of  every  court  martial; 
we  even  see  that  he  is  not  faced  with  the  cost  of  having  the  evidence  transcribed; 
and  members  who  are  lawyers  will  appreciate  that  that  is  one  of  the  largest 
costs  in  an  appeal.  There  is  also  a provision,  in  proper  cases,  for  the  service  to 
pay  his  lawyer.  This  does  not  apply  in  all  cases,  but  it  is  felt  that  if  he  has 
a really  valid  ground  for  appeal  we  can  pay  his  lawyer;  and  actually,  if  he 
wins  the  appeal,  we  practically  always  pay. 

Senator  Beaubien:  If  he  has  not  got  any  money  to  appeal  the  case,  you 
come  in  and  help  him  out? 

Brig.  Lawson:  Yes.  We  have  that  authority. 

Senator  Pouliot:  Mr.  Chairman,  is  it  possible  to  have  an  idea  of  what  are 
the  offences  and  the  crimes  and  what  would  be  the  punishment  for  each  crime? 
We  have  no  idea  of  the  punishments  that  are  to  be  inflicted  in  the  army,  by 
this  section. 

The  Chairman:  They  are  in  the  present  statute.  Possibly  the  brigadier 
could  give  an  outline  of  them. 

Brig.  Lawson:  It  is  rather  difficult  to  do,  Mr.  Chairman.  As  you  see, 
each  offence  has  a maximum  penalty  set  out  in  the  act  at  the  present  time. 
The  offences  are  spelled  out  one  by  one,  and  the  maximum  punishment  the 
court  may  impose  for  the  offence  is  spelled  out  in  the  act. 

Senator  Pouliot:  What  would  be  the  name  of  the  prison  in  which  the 
sentence  is  served? 

Brig.  Lawson:  In  the  service  we  use  the  ordinary  civil  prisons.  If  a man 
is  sentenced  to  more  than  two  years’  imprisonment  he  goes  to  a normal 
civilian  penitentiary.  If  it  is  less  than  two  years  he  goes  ordinarily  to  an 
ordinary  civil  prison,  although  there  is  provision  for  setting  up  service  prisons. 
But  of  course  the  normal  sentence  is  a short  sentence,  and  in  that  case  he  will 
go  to  a service  detention  barracks. 

Senator  Pouliot:  What  is  “C.  B.”? 
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Brig.  Lawson:  “C.  B.”  is  simple  confinement  to  barracks.  That  is  a very 
minor  punishment. 

Senator  Pouliot:  Here  there  is  nothing  defined  anywhere. 

Senator  Macdonald:  I am  sure  honourable  members  of  the  Senate  know 
by  experience  what  “C.  B.”  is. 

The  Chairman:  “C.  B.”  means  that  you  can  take  only  a short  walk! 

Senator  Pouliot:  I wonder  if  that  is  the  kind  of  punishment  that  is  con- 
templated in  this  section.  The  crime  of  these  men  was  so  horrible — they  were 
deserters — that  they  were  handcuffed,  handcuffed  even  when  they  were  going  to 
church,  to  Mass. 

Brig.  Lawson:  Well,  Mr.  Chairman,  we  have  rules  for  detention  barracks, 
and  these  rules  set  out  in  detail  what  can  be  done  to  a person  who  is  in  a 
detention  barracks.  These  rules  are  not  secret;  they  are  available  to  anyone 
to  see  and  read  and  to  criticize,  if  they  think  they  should  be  criticized.  Actually 
I think  our  detention  barracks  are  well  run.  I believe  they  do  a good  job. 
They  are  designed  to  reform  more  than  to  punish.  Their  whole  objective  is 
to  reform  the  soldier  or  sailor  or  airman,  and  they  have  a very  high  degree  of 
success  in  doing  this. 

Senator  Pouliot:  Then  why  do  not  you  use  the  word  “reformation”,  instead 
of  “punishment”? 

Brig.  Lawson:  Well,  there  are  elements  of  both,  sir. 

Senator  Pouliot:  Now,  Mr.  Chairman  and  honourable  senators,  will  you 
please  tell  me  what  are  the  present  rules  concerning  punishment  to  be  inflicted 
on  a deserter? 

Brig.  Lawson:  Well,  it  depends  entirely  on  the  sentence  imposed,  Mr. 
Chairman.  Normally  a deserter  will  be  given  a period  of  detention  consistent 
with  the  nature  and  period  of  his  desertion.  In  a detention  barracks  he  will  be 
treated  in  much  the  same  way  as  he  would  be  treated  in  any  civil  prison,  except 
that  he  will  be  given  military  drill  and  be  taught  military  skills  in  order  to 
improve  him  as  a soldier.  But  his  treatment  does  not  differ  materially  from 
the  treatment  any  person  receives  in  an  ordinary  prison. 

Senator  McKeen:  Are  not  these  penalties  in  the  main  act,  and  not  named 
in  the  amendment? 

The  Chairman:  Yes. 

Senator  McKeen:  I think  that  is  what  the  honourable  senator  is  not  aware 
of. 

Senator  Pouliot:  Does  the  commanding  officer  have  a certain  discretion  in 
giving  the  minimum  or  maximum  of  punishment? 

Brig.  Lawson:  Yes.  A commanding  officer  has  certain  limited  powers  of 
punishment.  He  conducts  an  orderly  room,  and  he  is  the  man  who  imposes 
punishment  for  minor  offences,  without  having  the  man  go  to  court  martial. 

Senator  Pouliot:  He  can  do  it  alone? 

Brig.  Lawson:  Oh,  yes,  he  does  it  alone. 

Senator  Crerar:  I would  like  to  make  an  inquiry,  Mr.  Chairman.  Let  us 
say  that  someone  in  uniform,  a soldier,  commits  an  offence  and  he  is  tried  by 
court  martial  and  sent  to  penitentiary  for  two  years.  What  happens  to  him 
when  he  is  released?  Does  he  go  back  into  the  army  or  is  he  automatically  out? 

Brig.  Lawson:  In  every  case  of  that  nature  the  soldier  would  be  released 
from  the  army.  He  would  be  out  as  soon  as  the  sentence  was  imposed. 

Senator  Power:  He  would  be  discharged  with  ignominy,  would  he  not? 

Brig.  Lawson:  Normally  that  would  be  part  of  the  sentence. 
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Senator  Power:  Have  we  in  Canada  any  detention  barracks  which  might 
be  called  punishment  barracks,  such  as  Wandsworth  in  Great  Britain? 

Brig.  Lawson:  No,  we  have  no  special  detention  barracks  of  that  nature. 

Senator  Power:  Those  are  what  we  properly  call  punishment  barracks,  I 
believe. 

Brig.  Lawson:  That  is  right. 

Senator  Power:  The  drill  and  the  exercises  which  the  inmates  were  forced 
to  perform  were  really  in  the  nature  of  punishment  rather  than  the  aquisition 
of  new  skills  in  military  arms. 

Brig.  Lawson:  All  of  our  detention  barracks  in  Canada  are  on  the  same 
basis  now. 

Senator  Pouliot:  Are  there  any  black  holes  in  these  detention  barracks? 

Brig.  Lawson:  It  depends  on  what  you  mean. 

Senator  Pouliot:  A place  without  any  light. 

Brig.  Lawson:  No,  that  has  been  forbidden,  I believe.  We  do  have  solitary 
confinement  the  same  as  in  civil  prisons. 

The  Chairman:  I notice  that  at  the  bottom  of  page  3 it  provides  that  a 
Court  Martial  Appeal  Court  may  hear  evidence  including  new  evidence.  Will 
your  code  of  rules  of  evidence,  when  we  see  it,  contain  provisions  as  to  the 
basis  upon  which  new  evidence  could  be  submitted? 

Brig.  Lawson:  I think  that  is  intended  to  be  left  as  a very  wide  discretion 
of  the  court,  to  call  for  new  evidence  if  they  think  it  is  desirable.  The  Court 
Martial  Appeal  Court  has  power  to  make  its  own  rules,  and  that  field  will  be 
covered  in  the  rules  made  by  the  court  itself. 

The  Chairman:  I suppose  they  would  have  the  power  to  decide  whether 
they  were  going  to  sit  in  camera  or  in  public? 

Brig.  Lawson:  Yes. 

The  Chairman:  The  accused  could,  of  course,  ask  to  adduce  new  evidence 
and  they  might  refuse,  depending  on  their  rules? 

Brig.  Lawson:  That’s  right. 

The  Chairman:  Are  there  any  other  questions? 

Senator  Haig:  I move  the  clause  be  passed. 

The  Chairman:  It  is  a lengthy  section  and  it  extends  into  page  4 of  the 
bill  as  well.  Have  you  dealt  with  that  feature  which  is  covered  on  page  4? 

Senator  Power:  I did  raise  a question,  although  I am  not  going  to  insist 
upon  an  answer,  with  respect  to  subsection  11,  military  advisers.  I feel  that  by 
the  time  a case  gets  to  this  Court  Martial  Appeal  Court  it  has  been  pretty 
thoroughly  discussed  by  the  soldier’s  friend  or  the  attorney  for  the  accused, 
and  also  by  the  Judge  Advocate  General.  Now,  this  Court  will  be  composed  of 
Exchequer  Court  judges,  Superior  Court  judges,  and  so  on,  men  who  are  in  the 
habit  of  judging  all  kinds  of  cases.  Now,  can  there  be  anything  more  com- 
plicated than  the  patent  cases  that  go  before  the  Exchequer  Court?  I wonder 
why  they  want  a legal  adviser  to  a judge?  That  is  the  way  it  strikes  me.  That 
may  be  an  exaggerated  way  of  putting  it. 

The  Chairman:  Before  Brigadier  Lawson  answers  you,  I would  like  to 
add  something  to  your  statement.  Ordinarily  in  our  civil  law  the  advisers  are 
present  to  advise  a trial  judge  in  the  course  of  evidence  being  adduced  of  a 
technical  nature,  but  I have  not  heard  of  these  advisers  in  connection  with  a 
court  of  appeal  because  the  court  has  all  the  evidence  before  it,  including  the 
evidence  of  the  experts. 

Senator  Power:  I don’t  know  but  I imagine  they  could  call  an  expert 
if  they  wanted  to? 
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The  Chairman:  No. 

Senator  Power:  No,  you  are  right.  The  judgment  would  be  based  on 
law.  I would  like  to  have  this  business  about  a military  adviser  explained. 

Brig.  Lawson:  Mr.  Chairman,  this  is  essentially  the  same  provision  as 
we  have  in  the  Exchequer  Court  Act  and  in  the  various  judicature  acts  for  the 
appointment  of  assessors  to  assist  the  court  in  cases  of  technical  difficulty. 

The  Chairman:  That  is  in  a trial  court. 

Brig.  Lawson:  I agree,  Mr.  Chairman.  You  say  these  are  expert  judges 
who  presumably  would  know  about  these  matters,  but  we  do  have  most  diffi- 
cult technical  cases.  For  example,  a number  of  courts  martial  deal  with 
ship  collisions  and  ship  groundings,  which  call  for  the  most  technical  type  of 
evidence  as  to  what  a captain  should  have  done,  and  so  on.  Similarly,  we  have 
a number  of  cases  involving  low  flying,  flying  improperly  and  flying  accidents, 
and  so  on,  and  these  are  very  technical  in  their  nature.  You  have  a great 
deal  of  technical  evidence  given  which  a layman  would  not  really  be  able 
to  assess  without  some  assistance.  We  do  not  intend  to  use  this  section  all 
the  time  by  any  means,  but  we  feel  it  wise  to  have  it  in  there  so  that  in  these 
very  difficult  and  unusual  cases  of  a type  that  would  not  normally  come  before 
the  judges  that  may  comprise  the  court,  the  court  can  have  the  benefit  of  tech- 
nical advice. 

Senator  Power:  Would  the  judges  be  bound  to  accept  the  technical  adviser’s 
advice? 

Brig.  Lawson:  No.  He  would  be  in  the  same  position  as  an  assessor  in 
our  ordinary  courts. 

Senator  Power:  The  assessor  is  in  the  court  of  first  instance,  as  a rule. 

The  Chairman:  That  is  right. 

Senator  Power:  I cannot  conceive  of  any  military  circumstance  or  naval 
circumstance  being  such  that  a judge  who  is  accustomed  to  dealing  with  patent 
cases  cannot  solve  by  himself  without  somebody  advising  him  as  to  the  technical 
matter. 

Senator  Haig:  They  might  want  to  ask  the  nature  of  the  offence.  They  might 
want  to  call  a brigadier  or  some  other  officer  to  tell  them  exactly  what  the 
offence  was. 

Senator  Croll:  Arising  from  the  questions  asked  by  two  of  our  members, 
are  you  not  getting  in  a position  where  you  have  an  expert  advising  the  court 
and  at  the  same  time  he  is  not  subject  to  examination  or  cross-examination? 

The  Chairman:  That  is  right. 

Senator  Croll:  Well,  are  you  being  as  fair  then  as  you  appear  to  be  under 
this  act? 

Brigadier  Lawson:  There  is  something  in  what  you  say,  sir,  but  after  all  this 
is  nothing  unusual.  The  assessor  in  a civil  court  is  in  exactly  the  same  position 
as  the  technical  expert  will  be  in  this  court.  He  is  not  subject  to  examination 
or  cross-examination. 

Senator  Croll:  No,  but  there  is  a difference. 

The  Chairman:  In  a civil  action  a judge  may  decide  that  the  nature  of  the 
case  is  complicated  by  technicalities,  and  he  has  power  to  take  unto  himself  an 
adviser  or  an  assessor,  but  that  is  when  the  evidence  is  being  adduced. 

Senator  Croll:  Yes,  and  that  is  an  entirely  different  matter. 

The  Chairman:  But  this  is  in  a court  of  appeal.  They  have  the  evidence. 
That  is  the  thing  that  bothers  me. 

Senator  Brunt:  I do  not  think  it  harms  the  accused  in  any  way,  does  it? 
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The  Chairman:  Well,  I don’t  know.  The  adviser  sits  in  there  and  advises 
the  court  of  appeal  on  the  evidence  that  is  already  there,  and  the  accused  at 
that  stage  has  no  opportunity  of  answering  what  is  said  by  the  adviser. 

Senator  Power:  As  I see  it  the  harm  may  be  done  by  the  fact  that  the 
adviser  cannot  be  questioned  or  cross-examined  or  anything  else  as  to  what  he 
says.  It  brings  into  hand  the  hidden  influence  on  judges  who,  by  the  nature  of 
their  appointments  and  experience,  are  considered  to  be  quite  competent. 

The  Chairman:  It  is  at  the  stage  of  appeal  that  bothers  us. 

Senator  Power:  Yes. 

Brigadier  Lawson:  These  judges  are  not  experts  in  military  matters.  So 
much  in  military  life  depends  upon  custom  and  usage,  and  so  on.  The  court 
may  need  advice  on  this  aspect  of  the  case. 

Senator  Macdonald:  Are  these  military  advisers  to  be  permanent 

appointees? 

Brigadier  Lawson:  They  could  be,  Mr.  Chairman,  but  not  necessarily.  It 
is  left  open  by  the  section. 

Senator  Macdonald:  Do  they  appear  at  every  appeal  hearing  whether  the 
court  requests  them  or  not? 

Brigadier  Lawson:  No,  Mr.  Chairman.  That  is  not  the  way  we  envisage  it. 
They  would  only  be  used  if  the  court  itself  felt  the  assistance  of  an  adviser 
would  help.  The  court  would  have  discretion  to  say  whether  it  wanted  an 
adviser  or  not. 

The  Chairman:  Getting  back  to  the  question  of  evidence,  when  you  have 
the  evidence  before  you  in  the  Court  of  Appeal  that  evidence  is  fully  developed. 
The  judges  are  supposed  to  weigh  it.  Now,  why  at  that  stage  do  they  have  the 
privilege  of  having  someone  interpret  it  for  them,  and  the  accused  has  not  the 
chance  of  putting  up  his  interpreter  as  well?  At  the  stage  of  trial  that  is  all  right, 
and  I can  understand  it,  because  the  judge  hears  the  evidence;  these  military 
matters  come  up,  and  it  enables  him  to  direct  the  inquiry  and  the  evidence  that 
is  adduced  more  sensibly  than  he  might  otherwise  be  able  to  do.  But  in  the 
Court  of  Appeal,  I just  can’t  follow  it. 

Brigadier  Lawson:  The  Court  of  Appeal  has  to  weigh  the  weight  of 
evidence,  that  is  one  of  its  functions,  and  it  may  be  very  difficult  for  the  court  to 
do  so  without  a man  of  technical  skill  to  assist  them. 

Senator  Pouliot:  I wonder  if  a superior  officer  has  the  right  to  revise  the 
sentence? 

Brig.  Lawson:  Yes,  Mr.  Chairman,  the  superior  officer  has  always  the  right 
to  revise  a sentence,  but  always  downwards,  never  upwards.  He  can  always 
reduce  it. 

Senator  Pouliot:  To  be  more  tolerant? 

Brig.  Lawson:  That  is  right. 

Senator  Leonard:  What  would  Brigadier  Lawson  think  of  putting  in  such 
words  as,  “If  the  court  requests  such  an  adviser”? 

Brig.  Lawson:  No  objection  to  that  at  all,  Mr.  Chairman. 

Senator  Croll:  But  that  does  not  help  from  the  point  of  view  of  the 

prisoner.  My  point  is  that  I have  no  objection  to  the  court  calling  anyone  they 
like  any  time  provided  that  the  man  who  is  charged,  or  is  responsible,  has  an 
equal  opportunity  to  at  least  know  what  is  going  on. 

The  Chairman:  At  the  stage  of  the  court  of  appeal  you  would  suggest  that 
instead  of  having  the  usual  function  of  an  adviser  he  should  be  called  as  an 
expert  witness? 

Senator  Croll:  That  is  exactly  his  position. 
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The  Chairman:  That  would  solve  the  problem.  I do  not  know  how  im- 
portant the  department  regards  this  provision.  To  me,  it  may  not  strike  them  as 
having  any  particular  importance. 

Brig.  Lawson:  Mr.  Chairman,  I do  not  regard  this  as  being  a provision  of 
great  importance.  My  feeling  is  that  it  would  be  a good  thing  to  have  in  the 
act  so  that  we  could  use  it  when  necessary.  I say  this  because  I have  to  review 
all  of  these  cases,  and  when  I get  technical  cases  regarding  ship  collisions  and 
aircraft  collisions  I know  I have  to  go  to  other  people  and  get  them  to  tell  me 
what  it  is  all  about.  I can  appreciate  that,  and  I can  see  the  court  being  in 
exactly  the  same  position  that  I am  in.  That  is  why  I suggested  there  be  a 
provision  like  this  in  the  bill;  but  as  I say,  I do  not  think  it  is  of  vital  importance. 
If  the  committee  feels  it  is  better  out,  I am  sure  the  minister  will  be  glad  to 
accept  that. 

Senator  Power:  I move  that  it  be  struck  out. 

Senator  Brunt:  To  strike  out  subsections  11  and  12? 

The  Chairman:  Not  section  12,  no,  because  we  have  to  pay  them.  After 
the  word  “belongs”  on  line  13,  of  page  4,  strike  out  the  remainder  of  subsection 
12.  In  other  words,  strike  out  subsection  11,  and  strike  out  the  last  three  and  a 
half  lines  of  subsection  12.  Is  that  your  motion,  Senator? 

Senator  Power:  Yes. 

The  Chairman:  All  in  favour?  Contrary?  Carried. 

— Subsection  (11)  deleted. 

— Subsection  (12)  agreed  to,  as  amended. 

— On  Section  191 — Powers. 

The  Chairman:  Now  is  there  anything  in  section  191? 

Brig.  Lawson:  No — just  change  the  word  “Board”  to  “Court”. 

The  Chairman:  That  takes  us  to  section  192. 

Brig.  Lawson:  The  same  thing;  and  the  same  for  sections  193,  194  and 

194A. 

The  Chairman:  Section  195? 

Brig.  Lawson:  Section  195,  yes;  nothing  there. 

— On  section  196 — Appeal  by  accused. 

The  Chairman:  This  is  a new  section  196,  and  it  is  simply  a consequential 
change,  is  it  not,  because  it  says  against  the  decision  of  the  Court  Martial  Appeal 
Board. 

Brig.  Lawson:  No;  this  is  giving  the  accused  a much  wider  right  than  he 
now  has. 

Senator  Power:  I would  say  it  is  really  something  to  be  commended. 

— Section  196  agreed  to. 

— On  Section  7 — French  name  of  R.C.A.F.  changed. 

The  Chairman:  This  is  clause  7 on  page  7 of  the  bill? 

Senator  Power:  I will  state  my  feelings,  and  say  no.  I have  too  much 

respect  for  the  Royal  Canadian  Air  Force  to  have  this  name  even  in  jest  to  be 
spelled  “F.A.R.C.”,  and  by  making  the  “C”  a little  softer,  you  get  the  word 
“farce”.  I would  say  that  is  not  the  proper  thing  for  any  government  to  impose 
on  the  air  force  at  this  moment  of  its  great  difficulty.  I would  leave  the  name 
as  it  is,  or  suggest  some  other  name.  I would  say  by  the  rule  of  semantics  or 
philology  this  is  the  proper  term,  anyway.  I am  not  going  to  enter  into  that, 
because  there  are  scholars  of  the  French  language  here  that  know  more  about 
it  than  I do;  but  I would  say  it  is  awkward.  In  the  House  of  Commons  it  was 
brought  up  as  an  awkward  way  of  saying  it,  anyway.  By  calling  the  Royal  Cana- 
dian Air  Force  in  French,  Forces  aeriennes  royales  du  Canada,  it  does  not  sound 
any  better. 


22 


STANDING  COMMITTEE 


Senator  Pouliot:  Is  this  name  being  changed,  Senator  Power? 

Senator  Power:  No,  it  is  the  Royal  Canadian  Air  Force,  in  English — R.C.A.F., 
and  now  it  will  be  “FARC”,  in  French;  and  you  may  be  darn  sure  within  a very 
short  time  the  people  speaking  the  English  language  will  be  saying  “farce”,  to 
represent  F.A.R.C.  It  doesn’t  take  long.  The  R.A.F.  is  always  called  the  “RAF”. 
Why  wouldn’t  this  institution  be  called  the  “FARC”. 

The  Chairman:  Maybe  the  Brigadier  has  something  to  say? 

Brig.  Lawson:  On  that  first  point,  Mr.  Chairman,  the  abbreviation  would 
not  be  F.A.R.C.,  but  F.A.R.  du  C. 

Senator  Power:  Thank  you  very  much. 

Brig.  Lawson:  The  present  name  in  French  of  the  Royal  Canadian  Air 
Force  is  “Corps  d’aviation  royal  canadien”.  This  carries  the  implication  that 
the  air  force  is  only  a corps  like  the  Royal  Canadian  Army  Service  Corps,  or 
the  Royal  Canadian  Infantry  Corps,  or  the  Royal.  Canadian  Armoured  Corps. 
The  air  force  don’t  approve  of  this  connotation.  That  is  the  wrong  connotation. 
That  is  the  reason  for  changing  the  French  name. 

Senator  John  A.  McDonald:  To  get  rid  of  this  word  “corps”? 

Brig.  Lawson:  To  get  rid  of  this  word  “corps”. 

Senator  Wall:  Then  you  have  changed  it  from  the  singular  to  the  plural? 

Brig.  Lawson:  That  is  right,  sir.  The  expression,  “Forces  aeriennes  royales 
du  Canada”  complies  with  the  usage  at  SHAPE,  where  all  air  forces  are  called, 
“Forces  aeriennes”,  with  the  name  of  the  country  to  which  they  belong  attached. 
This  is  the  accepted  military  usage.  The  other  word  that  has  been  suggested, 
aviation,  has  no  military  connotation.  It  covers  civilian  aviation,  all  types  of 
aviation.  Forces  aeriennes  has  a military  connotation.  Now,  the  best  advice  we 
have  been  able  to  get  from  various  sources  is  that  this  is  the  correct  name. 
The  request  for  the  change  came  from  the  Air  Division  in  Europe  where  they 
felt  this  would  be  the  understood  French  equivalent  of  Royal  Canadian  Air 
Force. 

The  Chairman:  Would  it  not  be  possible  to  put  the  word  “royales”  after 
forces  and  possibly  offend  the  rules  of  grammar,  then  we  would  have  “Forces 
royales  aeriennes  du  Canada”. 

Senator  Power:  As  far  as  the  term  Forces  royales  aeriennes  du  Canada  is 
concerned,  Senator  Pouliot  how  does  that  stand  with  you? 

Senator  Pouliot:  I think  a lot  of  the  Royal  Canadian  Air  Force  and  Corps 
d’aviation  royal  canadien — C.A.R.C.  because  there  is  so  much  glory  attached 
to  the  exploits  of  the  R.C.A.F.  and  the  C.A.R.C.  that  I do  not  see  how  you  can 
dispose  with  those  names  and  still  have  the  same  attraction  to  enlist  boys  in 
that  body.  The  name  strikes  the  imagination  and  reminds  one  of  all  that 
has  been  accomplished  by  that  force.  R.C.A.F.  and  C.A.R.C.  are  names  well 
known  throughout  the  world,  and  it  is  well  represented  throughout  the  world 
by  the  men  who  came  to  learn  all  about  aviation  here  at  Trenton.  They 
belonged  to  that  corps  and  they  became  famous  throughout  the  world.  I do 
not  see  how  a translator  can  put  all  this  aside,  forget  all  the  glory  of  the 
R.C.A.F.,  throw  all  that  tradition  in  the  wastepaper  basket  and  come  up  with 
a new  name  that  does  not  appeal  to  anyone.  That  is  the  view  of  Senator 
Pouliot. 

Senator  Wall:  I wonder  if  the  word  corps  in  its  definition,  from  its  roots, 
has  not  a wider  connotation  than  we  are  actually  putting  on  it  right  now? 

Brig.  Lawson:  I agree  with  that,  Mr.  Chairman,  but  the  word  “corps” 
has  a special  military  meaning.  We  know  that  when  the  Air  Force  was  first 
established  it  was  a corps  of  the  army  and  that  is  perhaps  where  it  got  this 
name  originally,  but  now  it  is  a completely  separate  service.  The  Air  Corps 
in  a military  sense  is  inappropriate. 
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Senator  Brunt:  Did  the  present  name'  cause  any  embarrassment  during 
the  Second  World  War? 

Brig.  Lawson:  I certainly  could  not  say  that  it  caused  any  embarrassment. 

Senator  Pouliot:  We  will  ask  the  minister  who  was  in  charge  at  that 
time  if  there  was  any  embarrassment. 

Senator  Power:  Not  the  slightest,  and  I am  serious  when  I say  that  this 
new  name,  Forces  aeriennes  royales  du  Canada  will  cause  some  embarrassment. 
I am  afraid  of  it.  Things  are  not  running  as  smoothly  as  they  might,  and 
I think  that  a change  of  name  to  this  name  would  be  detrimental  to  the 
R.C.A.F.  I will  admit  that  “corps”  has  a wider  connotation  than  has  been 
given  to  it,  but  when  you  speak  of  an  army  corps  you  speak  of  something 
that  is  important.  Nobody  is  going  to  think  less  of  the  Air  Force  because 
it  continues  to  call  itself  a corps. 

Senator  Haig:  Do  you  prefer  this  new  name  or  do  you  prefer  the  old  name? 

Senator  Power:  I prefer  the  old  one,  and  that  is  the  reason  I have  spoken. 
I do  not  like  this  name,  it  will  make  the  Air  Force  a laughing  stock  and  will 
insult  pretty  nearly  everybody  who  served  in  the  Air  Force  during  the  war  to 
call  it  Farce. 

Senator  Pouliot:  It  will  be  a china  wall  between  the  force  and  the 
veterans. 

Brig.  Lawson:  There  is  another  suggested  name,  and  that  is  “Aviation 
royales  du  Canada”. 

Senator  Power:  Why  change  it  at  all? 

Brig.  Lawson:  It  is  a matter  of  getting  away  from  the  word  corps. 

Senator  Pouliot:  Well,  we  are  not  making  any  inquest  here,  Mr.  Chair- 
man. We  are  all  satisfied  with  the  actual  state  of  affairs  and  I wonder  why  we 
should  make  an  inquest  about  changing  the  name  or  going  to  the  trouble  to 
change  it  for  the  satisfaction  of  one  who  has  forgotten  the  exploits  of  the  Corps 
deviation  royal  canadien  just  to  show  how  important  he  thinks  he  is.  How 
many  people  do  we  have  under  this  roof  who  think  they  are  important  and 
they  impose  their  views,  sometimes  for  trifles  and  sometimes  for  important 
matters,  but  they  impose  their  own  views.  They  are  the  only  ones  who  know 
about  the  semantics  of  this,  and  nobody  here  knows  anything  about  linguistics. 
I say  that  we  are  satisfied  with  our  state  of  things,  a state  of  things  that  has  a 
meaning,  and  are  we  going  to  drop  all  that  and  adopt  the  opinion  of  a gentle- 
man who  probably  has  never  been  in  the  R.C.A.F.,  or  at  least  one  who  forgets 
the  glory  of  the  past. 

The  Chairman:  Senator  Power,  have  you  any  suggestion  to  make? 

Senator  Power:  Mr.  Chairman,  I am  going  to  move  that  this  clause  be 
stricken  from  the  bill. 

The  Chairman:  Perhaps  the  Brigadier  has  something  to  say. 

Brig.  Lawson:  May  I say  this,  Mr.  Chairman,  that  the  request  for  this 
amendment  has  come  from  the  R.C.A.F.  They  have  asked  for  this  change. 

Senator  Pouliot:  We  will  refuse  it  for  their  own  good. 

Senator  Power:  I would  not  doubt  what  the  Brigadier  says  but  I would  be 
very  seriously  concerned  with  an  investigation  into  just  who  in  the  Royal 
Canadian  Air  Force  made  that  request,  whether  it  is  somebody  who  had  been 
overseas  and  noticed  that  other  overseas  nations  liked  to  have  this  name  or 
had  it  before,  but  I think  the  ones  who  were  associated  with  the  R.C.A.F.  during 
the  war  do  not  want  this  name  changed  to  Farce,  and  that  is  what  it  will  be 
called,  whether  the  Air  Force  likes  it  or  not  they  will  be  known  throughout 
Canada  as  the  Farce,  and  for  once  Canada  will  become  bilingual  from  British 
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Columbia  to  Newfoundland — “Oh,  you  belong  to  the  Farce?”  When  that  name 
was  suggested  they  probably  did  not  realize  just  what  the  initials  would 
spell  out. 

Senator  Macdonald:  I think  that  if  the  Royal  Air  Force  requested  this 
change  they  did  not  separate  the  initials  of  the  words  and  did  not  realize  what 
letters  would  be  spelled  out  when  used  together.  No  doubt  if  they  reconsidered 
this  they  would  not  want  the  name  that  is  suggested  here. 

Senator  Haig:  I have  one  thing  to  suggest  Mr.  Chairman  and  that  is  that 
we  should  ask  the  people  whose  mother  tongue  is  French  to  vote  on  this 
amendment  and  if  they  want  it  I will  vote  for  it  to  go  out,  and  if  they  want 
it  I will  vote  to  leave  it  in. 

Senator  Power:  I movb  Mr.  Chairman,  to  eliminate  this  clause. 

Senator  Bois:  I second  that. 

Senator  Power:  I move  that  the  whole  clause  be  deleted  and  the  name 
remain  as  it  is.  , 

The  Chairman:  There  is  a motion  before  the  committee  to  strike  out  clause 
7.  Those  in  favour,  please  indicate. 

The  Clerk  of  the  Committee:  Twenty^one. 

Senator  Power:  May  I call  the  attention  of  the  committee  to  the  fact,  in 
line  with  Senator  Haig’s  suggestion,  that  all  the  French-speaking  members  of 
this  committee  voted  unanimously  in  favour  of  striking  out  the  clause. 

Senator  Haig:  Then  I vote  for  the  amendment. 

The  Chairman:  Contrary,  if  any? 

Carried. 

Shall  I report  the  bill  with  this  amendment? 

Carried. 


